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XJ' O KJ 


Q K /! 


HIT ED tfj-TATiS OF AMERICA VC. ROBERT J. CAP-ROLL 


FILINGS—PROCEEDINGS 


AMOUNT 
REPORTED IN 
E MOLU ME.NT 
RETURNS 


Co.rplalnt filed. Summonsi Iss ued._ 

r rr»^ fM *1 r-. A kutiva^ r\r* C /l 

Ul.iMI WtlW 4 W W 1 <W . .• • » ^ 


t to July 10. 196 


e_ft 
Her? t.n 


66 ! ?itrr's 


^_ Dcfto T ivii icc lo tcRu liip den-;- :.1tier: nr y:^r sy ETYiuajL^ui• ^ 

cn Dae 17, 1965 filed. _ _ 


_If: AM£'..'I::E o f defendan t s filed. (A^ 

66 De*'t Robert J. Carrol l's a nswer? to Pltff's Intcrroratorles 


■'Med._ 


J : 5. ?: 0TE OF I SSUE AMD S TATER E.'TT OF R EA DT I TIBS FILED. _ 

-67 r.;fore ZAVATT, CH. JCase calle d - Ma rked Ready Dec *4, 1967 

jrr.d acs 1 r?r.ed_to Judr.e Rosllng fo r Trial. _ 

jJ_ ? efor e RCSLIMS, J.- Cas e-called-returnsd to Judge. Zasratt-r-Ch 

_' no nrospect o f early readlr.ess_ 

6v_'_B3_fP r 9.JjAVATT , CH . J.-C nse ordered r e.ady for.t rial or. an.nlg 
on 12 / 11/67 before Zavatt, Ch. J 


>67 To lor ran to JucV e Zavatt. C h. from Robe rt J. Carroll filed. 1 

-67 Fafore ZAVATT f CH . J.- Ca ao called - TRIAL ORD ERED & BE GUM_ 

Trial continued to Dec 20. 1 967* at 1 0 ;“30 A. M._ 

Vo7 Eefo re ZAVA TT P CH. J.- Case called - Trial resumed - __ 

Tria l o nt 1 need to J1 ?./21J6j_at_ J0;7 0 A.M. _ 

1-G ? B efore ZAVATT,. CH. J.- C as e ca ll ed - Trial resume d - Trial 

adid to Pec 26. 1 9 67. IO1OO A.M ._ 

-T«r ry ZAVATT. CH. J.« JUL’CIEWT B 7 C 0 MSE? 7 T FILES. It la ordered 
that_ pitff__re coye_r_Xjrom_def_t ji_< £3»9 55-3 6* d 1 us_lnterest. and— 
that pitff recove r c ost s as taxed by th e Clerk ._(iVC_ma.llfid— 

_to at tv s) _(j/C ) ■ . __;_;_;_ 

• CCCTJ. - Order to ghOtf cause (ltd 11-7-73 for an 


• ~ • 1 * * ( 7 - '113 r jr ^ r»>• rj v^tKojp roof of 


■filed. 

























65C-35 2 * U.S.A. vs. R03ERT J. CARROLL, et ano 

CIVIL DOCKET 


-1 

DATE 

FILING 

•—PROCEEDINGS 





F.rt'i • r _i r/ 

I.MO’ IJVINT 
i f ri?» - *. 


.?•> ‘' °O:'0 COoT.-’T?: 


_ ^o^caucoto vacate JUd-ncnt. 

t .. J MidV’i “ O i LI >i( ill!' i 


-3-74 ; Py COSTATTTITTO, .T. - Crder dtd. 1-3-74 denying deft's motion tc 


led. ( p/e railed t<"> a^tv) l4 


- vacate 






























SOMyPNS (Dated March 31. 1965) 


A 
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ttU«4MONS » • / CIVIL «* CTIOfl 




D. C Fom #>•. 



33mfc?i District ©curt 


FOR THE 

EASTERN DISTRICT OF IfFT./ Y07.K 


$ 


£ r\ 


►J I ' -4 

- *3^ o' 

Civil Action Fill no 


•< -'i 



UNITE!; STVTFS 7F .VIT.RICA 


Plaint:?! 

v. 


no'5::rrr caltoj.-l i.r.a 

- f «• • 

i rn* A^mmS 


Dvfanui'.rs 



S(?5i:.T0Nr. 




T)-n •* ! • 

v<. * 



| 

i 


J 
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To the above named Defendant 


'° U .ire hereby summoned and required to serve upon JOSEPH HOT?, United States 


Attorney for the Eastern District of hew York* • 




• I h 


pl *‘" tir ' •*'"** ' u, 225 Hashlnatoa strict, 'srpoklya, }?«, v<,r!c 


•' »*• 

(. ■ r* 


C'- 




»n UIW to the 'complain, which Is herewith servo! upon you, within tfciUJy' <«>•» ctlcr setvivr 
of this summons upon you. exclusive of the day of sen-ice. If you fail to do so, judgment ny defto.i. 
vxi.! betaken against you :or the relief demanded in the complaint. 


Dfito: Erocklyn, i:«w York. 
Ikirch 3' , loSj. 


_SXf; vr TY t*. 

/ t —. ,■ Clrrk t-/ Cc \ ri . 

3_3_ ' >, v ^e.. r «- 


tS?aJ «f Cent] 




. Mi**-. 1i-:■•fi.nmc.n. !. .. >u>1 n-irn ,«l - r -.| i':t\ ,. fc v :| I* 








COMPLAINT 

- A 6 

rarerc stases liszricz court 

liviric: cr ;iv roax 

.............. ...... x 

ttllTLD SZASZ3 0? AMERICA, * 

Plaintiff ; 


▼. 

ROUZRT J. CAFJ.OLL a.vi D0K0T3Y 
CAih^OLL | 


Dofeudaata 


CIVIL ACTION IIO. 


/* »: O T f 

v r i« /& 


I ii t 


Pbr its complaint ccaio.it th* above-nnaei ecfcr.err.ta, tie 
p]-T.. utiff, United States of America, by its attar:scy, Jojjph P, 

^itsd States Attorney for tne Riotcra District. of i!n/ York, 
cJLlejes as follows: 


This is a civil to rtC-xo to Msasa-jeuta 

tor certain tuions taxes, irr.i pscalticD, •w.nvi.t an pioviccd 
l\v Jr.v ttccinat tho defends:: Vi, -abort J. Cirr-’u. ar.i Iszot.:y C; rroll 
o* ! « c.v tfco plaintiff, Cal tod Stetsr, of :V.or.’c:. 

II 

T.'Is action i so lean cutaori-id at. d rei;;;^.-’te<t by t’.c 
Onrsiioaionnr of Iniomal revenue, a dole-roc of Secretory or 
tiio Treasury of tla United Ste.!*c, rod io bra; fit under the 
ciroccioa of t’» Attoivay tea* ml sf thn lilted States pursuant 
In v.:o pravin ;on-j c>f £;rtl:n 'i 401 of the Internal 7 '. vsauo Coin of 
i:*54. 






_A_7 

in 

Jurisdiction of this act ten is conferred cn thin Court by 
Sections 13*0 and 13 U 5 of TiUo 23, United States Ctodo, and Section 
7402 of the Internal Ifcvenuo Code of 13*4, for tie rcanoa tiat 
thlo io a civil pctloa arising under the latex-aa! Rwerue lava of 
tie United States, therein the United States ceefes to xvoover e 
juic=ant for alleged tax liabliiticD 

IV 


'fhat at ell tines mentioned herein, the plaintiff has been 
and tow it a sovereign corporation and a body politic. 

V 


That ou infoiwdtiC’J end belief defendant, Fobert .T. Carroll, 
iceidea within the Jurlodlotioa of this Grjrt. 

VI 

That on ifcor’ntict #.r.d belief the defendant, ferothy 
Carroll, renldes within tht Jyri-sdictioa of this Couxt. 


•/fV 

/ju. 


That on October lp, 0 dile^te of tho Secretary of 

the Treasury rado cu nsec or.-.: 
in tiie erount of $3,354.12, pi. 


<*• r ' •»' 

w * 

or i 

.reaxe t~ 

for t.x* y 

ocr 

pi ‘l«S 

..vx 

iv at i.» 

*he e‘count of 

a, 5d6.i; 

s»&v.u* 

Jf 

N 2, O'rJt. 

u r.yii.iai cl x 

i:.foa« 

1 I'or; 

thy 

Carrol 1; 

• r.d on Cof.'L 

% v» 1 f 
*• 

rct-5 ..y 

of 

toe Tree, 

- v.y CH'. o t :e 

. aid 


defendants notice of the <t:»3w0‘;r.,vjti uccoribcd Lx. tills x’C.iri 0 .’e')h 
stating the cixauat and ianan'.i.-j o.yr.2i.t the reel; bat ttet the 
frJl ueount of tr« raid Harer-.w'r.to h'*'? not !kvi pild, credited, 
or abated, excepted for payi.xnta and sred.lta in the u.ou at- of 
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A_8 ..... 

♦HO.OOj end that, therefore, there remains owls? and unpaid to the 
felted States of America a total tax liability la Vie amount of 
^7,613.3^7 plus intor*st ee provided by lev. 

VIII 

IVjit on June 12, 1955, a of the Secretary of the 

Treasury side an c«/n 23 «i.x.jDb for income taxes for tfcs year 1550 in 
tbo amount of $2,5h3.Y2, plus interest la the amount of $1,238.69 
and a fraud penalty in the amount of $1,809.72 against the defeu- 
frr.tc, Fobcrt J. Carroll and Eorothy Carroll; and on June 12, 1959, 

a dele,yxtc of the Secretary of tha Treasury cave the oald defendants 
notice cf the assessments cescribed In this paragraph statin,3 the 

amounts due and dernan<»inc F'-i~ent thereof; but that the full 
amount of tha said assessments ln3 not been paid, credited, or 
abated, except for pi-.yncats c.nd credits in the amount of $40.00; 
and that, therefore, there rerains ovine end unpaid to tho United 
States of America a total tax liability in the amount of $5,57?.33. 

r< 

T3>at on June 12, 195?, a delegate of the Secretary of 
tiro Treasury made an assessment for income taxes for the year l£fl 
in the amount of $4,045.43, plan interest In the amount of $1,710.10 
and a fraud penalty of $2,742.21 ajaiust tbo defendants, 2obsri J. 
Carroll and loro thy Carroll; and on 12, 1555, r> c^io/jrto of 

tr-e Secretary of the Trceuury lire uaid defend"3is notice of 
ths aosessm-3nt3 described in this paragraph str.uinc the amount j due 
and demanding payment thereof; but tiurt the full amount of tho 
said assessments hrs not been paid, credited, or cb-.tod, exepot 
for payments and credits in the awuat of $l6.T4; u ul Jr-t, tV.rc- 
forc, there remains ovin,- und unpaid to the United Mates of 
.tucrica a total tax liability in .4.? . "vouut cf $3,4o-.i5. 
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z 

That oa October 15 , 1957 , a deleft* of the Secretary 
of the Treasury made an assessment for Income taxes for the year 
1952 in the *uncunt of o-j 337 * 15 , plua into rent In the amount of $381. kj 
and a fraud penalty In tlao amount of $992.65 against the defendants, 
Eohert J» Carroll and Eorothy Carroll; and on October 15 , 1957, a 
delegate of the Secretary of the Treasury cave the said defendants 
notice of the nsaes aments described In this paragraph otatin3 the 
amounts duo and demanding payment thereof but that the full amount 
of the said aioesarx-nts Lao not been paid, credited, or abated, 
except lor payments and credits la the amount of $5 j 0.00; cud that, 
therefore, the 10 remaiu3 oving ana nrr.aid to the United States of 
America a total tax liability in the amount of $ 2 , 755 . 63 . 

XI 

Tuat the assessments described in paragraphs VII, VIII, IX 
and X above were timely because of tho fraud of the defendants, 

Fobcrt J. Carroll end Dorothy Om-oll, and that tho Statute of 
Limitations for collection of tho assessments for the years 1949 




A 10 

aa£ 1952, which were assessed on October 15, 1957, Lava been ex¬ 
tended by waivers executed by tha said defendants on July 2, 1962 
(internal Bevenue Fora 900) to December 31, 1969. 

WKEKEFOKE, plaintiff, till ted States o f Arserlca, preynj 

1. That this Court find, dcterrli.c and adjudge that the 
ants, Bobert J. Carroll and Dorothy Carroll, are jointly ar.d 

eeverelly indebted to the Cbited St:'.to3 for the tax clair* des¬ 
cribed in paragraphs VII, VIII, E, cad X above in tbs turn of 

i&t o3>«*<o, piuo internet* cj prov*c.*:d by inv. 

- - J 

2. That this Court girint to the plaintiff such ot.ior and 
fuither relief as it cay deem Just, equitable and proper, incluuir* 
the costa of the action herein. 


jcchp.i ?. }.zzt 

Cbited Stati3 Attcr.’.ey 
Ihfijcrn t id rid of .lu ’/orh 
229 baehingtc.n i crest 
Brochlyn, hew lorh IlBCl 


By:___ _ 

Lor. iwth’-c.n 

AaoirtcDt L’niUd Static It terany 

Hiclinel i. Saltiman 
Attorney 

Department of Justice 
Tax livid cm 
V r ochir v itca, D. C. 20930 


C 




ANSWER 
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UnflTED 57ATE3 DISTRICT COURT 
EASTERN DISTRICT OP NETS’ YORK 


|U?JIV.CD STATES OP AMERICA, 
! Plaintiff, 

I ! -against- 

I 

HOSt^T , T . CARROLL and 
pOROTKY CARROLL, 

* Defendants 


A US ?fKR 


65 c 354 


! Defendants, appearing by their attorney, 2IH1V2D 

NADELMAN, answering the complaint herein, allege: 

PIRST i Deny each and every allegation contained in 
paragraph XI of the complaint herein except adroit t hr. 
^execution of v/aivors# 

j SECOND: Deny knowledge or information anfficicnl: to 

jjfora a belief as to each and every allegation cor.tair.~d in 

paragraphs II, VII, VIII, IX and X cl the complaint >.«r*ia# 

• 

AS A V.D FOR A FIRST SEPARATE A"D C0: r .’L v T 
A^FIEItATIVE DEFENSE TO FT .MNVIFF»S /’r^’ D 

cause, of actio;;: 

THIRD: Defendants repeat ond reallvge oach arc 
avory denial contained in paragraphs Dlfu'-f rnd SiCOrj) of 
the within answer, 

| POUF.THj That by reason of tho fraud and duress of 

jplalntiff and its agento, defendants v arc induced and 
co.T.pellod to consent ic th?lr alleged li..oii/ -y to plaintiff 
ks rot forth in paragraphs VII, VIII, IX a.nc; X cf the 
Lojtplaint herein# 

ONLY COPY AVAILABLE 







A. 12 .... 

FIFTHS That said fraud and duroas conointod of 
he following: 

1. That or* or about January 7, 19£G defendant 
R0P7RT T. CARROLL was oonfinod to prison after a conviction 
||on another natter tb'foro the United States District Court 

for tho Southern District of Mow York* 

2« That while thus oonfined said defondant w?.s 

asked by the United States Attorney for the Eastern Distriot 
of Hew York to plead guilty to an information alleging the 
evasion of certain taxes which, upon Information and belief, 
are the subject of tho asaeaa^erte referred to in paragraphs 
VIII and IX of the complaint herein* 

3. That defendant ROBERT J. CAPMOLL pleaded 
guilty thereto sololy for th* reason that ho r&? advised that 
his failure to do no would Jeopardize opportunity for parole, 
but said defondant/othorwisa fTilly prepared to defend hinself 
against the charges contained in the information* 

1|.« That on or about January 1?, 191)9$ aftor 
his release from confinement on parole, defendant RDR7R7' J, 
CARROLL appeared before tho Tax Court of tho United Status 
fully prepared to contest validity of the us3oac;..or*tc which; 
upon information and belief, crj tho subject of uangraphs 
VII and X of thG complaint heroin# 

5c. That at trio rr.qiesr, of tho Court, said 
defendant relinquished hi a right to cento3t thf» at id 
nscc 3 ar:^nts, as 33 id defendant feared that r.ie fnilv.ro to 
cooperate as requested by tho oourt would O’usa Ms parolu 
to be rsvokod* 
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1 6 * That thereafter, upon the representations 
of oertain Revenue Officers and Agents, defendant ROE^RT J. 
CARROI .L consented in writing to the said assessments aftar 
being assured by said agents that an offer in compromise 
would ba considered. Defendants subsequently submitted an 
offer in compromise which was never accepted by the Internal 
Revenue Service* 

7. That soleyby reason of the aforesaid fraudulent 
representations mads by said agents of the Internal Revenue 
Sorvica, which defendants bali'.ved in good faith to he true, 

did defondants consent to the aforesaid a9sesomont.%, end solely 
by reason of the aforesaid duress did defendant ROP^.T J. 

CA.'.ROLL cooperate with the Unitod States Attornoy in the Tax 
Court of the United States by withdrawing his defense o ~sin.it 
the assessments. 

SIXTH* That the waivers referred to in paragraph XI 
of the complaint horein were executed by defendants solely 
to induoe the Internal Revenue Servico to give consideration 
to another offer in compromise, which offer was submitted 
and subseouently rejected. 

SEVENTH: That ty reason of tho fraud and duronc referred 
to hereinabovo, none of the acts cf apparent ooneant to any of 
the assessments heroin by tho defendants is of any force or 
effect whatsoever. 
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A S " C0KD SEPARATE AMD COMPLETE 
‘i^™ riATIVE DEFENSE TO PLAINTIFF'S ALLEGED 
CAUSE OF ACTION: 

EIGHTH: Defendants repeat end reallego each end overv 

• 

allegation contained in paragraphs FIRST through SEVENTH of 
tho within answer, ns if the same wero fully sot forth herein, 
Ulin'II s That the assessments roferred to in the complaint 
horein wore hot aado within the tiao prescribed by statute, and 
by roaaon thereof are illegal, void and of uo forco and effect. 

TENTH: That tho waivers allegedly signod by the aofendor.t 3 
did not extend the statute of limitations - a -3 the oano had expired 
for ths caking of said assessments prior to the time of the 
alleged execution of said voivora# 

ELEVENTH: That by reason of tho Invalidity 1 of tho alleged 
assessments, tho sauo cannot be reduced to Judgment as requssted 
?n the complaint herein. 









TJEEREFORE, Defendants, ROBERT J. CARROLL and DOROTHY 
CARROLL way that this Court dismiss the complaint of the 
plaintiff herein, and grant to the defondants the costs and 
disbursements of this actlon« 


RICHARD I7ADFLMAH 
Attorney for Defendants 
Offloo tc P,0. Address 
369 Lexington Avenue 
Now Yorlc, N.Y. 10017 











NOTE OF ISSUE ( Dated December 14 . 1965 ) 
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COiZl-MK: 
Ella 003 C 3 
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\ '44- r 

/«j' 

L r.Y 
/' V ■' 


u:rtTE!> states ristpict cot jet 
eastern DisrraoT ce ley: york 

UNITED STATES CE AMERICA, 

Plaintiff, 

- d QainJt - 
r.OEEEr J. CARROLL and 

*• - «* "V/V *tf f' • f 

4 /W vi».x »WJU« 10 

Defendants. 


JOSEPH P. i!CEY, 

United Star is Attorney, 
Eantcm Dlc-trict of Yt.i; York, 
225 V/asiiin^vsn btract, 
Ercoklyr., *m.’ Yar.i 11201, 
Telcpi ior.»;: pi 2-3 •' 37 ♦ 

l.ICHAEL 7. SALl&IAii, 

Trial Attoiv.iy, 

Tax LIviaion, 

Departr.cr.fc of Justice. 

V.'a shin-ton, p. C. SO3’.5, 

C. _>/. 4 .•< 4—'a* 

Attorneys* for Plaintiff, 


«Tn ' ? *0 *• * v *•» i • • % )i y r /y 

i.i* kJ 01 i, ■ . - 4 ;, *. i> < 1 —1 

Atrsrv. 0.7 it.- f 1 :one’vita, 
363 Laiinry.or; avenue, 

Iknr York, Yew Yar.c 1003 7 . 

Talcphor.es iil l-iy^o 


NOTE OP ISSUE 

Civil Action 
No. 63 -C -354 


16 
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Action to reduce tax asceoGments in the amount of 
$23#635.J;6 to ,iudc?nent. 

Icouc Joined by service of answer of defendants on Ju!ly 16. 
1965. 

Notice for Civil Men-Jury Calendar for the January 1966 
Term. 


Dated: Brooklyn, Wow York, 
December 14 th, 1965 , 


Jc.irii ?. :i? t/. 

United States Attorney,. 
Eastern District of hew York/ 
Attorney for Plaintiff. 


} v t • 

*•4 • . ^ 


hujiu':znX> w * 1 .1 ».? u *aL%; 


'*/ • 


• # (kO£*« 1 













STATEMENT OF READINESS (Datad December 14. 1965) 

UNITED STATES DISTRICT COURT 
UA3TEEII DISTRICT OP lEV YORJC 


UNITE I* STATS3 0? AMERICA, 


Plaintiff, 


- againat - 

ROTIUnT J. CARROLL and 
DOROTHY CARROLL, 


Defendants, 


statement of 
RSADir LS 


Civil Action 
Nb. 65-C-354 


Plaintiff respectfully states r.s follow: 

1. That Issue uns actually Joined cn July 16, 
19-5* by service of defendants' anar/or. 

2, That defendants have had rar.scnabio oppor¬ 
tunity to examine plaintiff, and plaintiff has ce:-?letod 
all ouch examinations ami discover*,* prneeodins? as it 
doaire3. 


for trial. 


3. That the cui»o la ir. ail r impacts ready 


'*» xrv:« »:cstcie..;it.i; 01 t■»J..v e;.uo r.as Lean 
discussed unsuccessfully by the respective parties. 


Dated: EreokJ.yn, f.'ow York, 
Decumber 14th, l^Cp. 


JXLWl 1'. HOLY, 

Ulltc-u States Attorney, 

Ear.torn District of York, 
Attorney for Plaintiff. 


..LIARU . iCflCT.T*"* 

Assistant Unitea Seaton Attorney 


Trial A* >m;-y, Tax Li/lulcn, 
Department o'* Juatlcc. 








JPDQKHIT BY CONSENT (Dated Decembar 21. 1965] 


< 

r r/m * / 


UirrT?D STATES DISTRICT COTmT 
EASTERN DISTRICT OP NEW YORK 

UNITED STATES OP AMERICA, 

Plaintiff, 

v. 


__ 

n .0 U- , . I - r* • 

|;| j8»_aul| i!, 
i toi fj*u. s. CT7 ; ’ii.T cci.rT, t.n n.Y. 


S®®*® J ‘ CARROLL and 
DOROTHY CARROLL, 


DEC 21 1967 

TIME A.M_. 

fjL^LL 

JUDGMENT 
BY CONSENT 

Civil Action 
No. 65 - 0 - 35 /; 


Defendants, 


ti'T't'jZ 


m 


Whereas it has been stlrui q _j 

stipulated and consented to 

between counsel for Dlalntirr 

piaintifi and counsel for defendants 

, ROBEHT J. and DOROTHY CARROLL, that a Judgment be enteral 

in the amount of $ 23 , 965 . 36 , plus interest, as set fo-th 

■ in Paragraphs “VII", "mi”, "ix" and "x" of^tht^I^ 
It is hereby 

ORDERED, ADJUDGED A.ND DECREED that the plaintiff 
UNI1V.D STATES OP AMERICA, have and recover from the defend- 

ants. ROBERT J. and DOROTHY CARROLL, for the taxes descrite< 
as follows: 

Pcgmes Interest Outline 
19,9 * 3,35J *- 12 $2,341.06 $1,525.12 $ 7,181.30 

1950 2,568.72 1,809.72 1.238.89 5,577.33 

1951 lt.049.48 2,742.81 l, 7 i 0 . 10 9 , 434 .^ 

^952 1,387.16 992.65 381.47 2 , 722.59 

•plus interest thereon as provided by law. 











' 0RDERED ' * WUMED «® “CRVED that the plJLtlff 0 

UNITED STATES OP AMERICA >»*••/» - * 

raCA ' ha>e a«> recover costs as taxed 

bv bho Pi mI- a j • 


i by the clerk of the Court. 


Judgment entered 


f' 


Judgment, 


We consent to the form and substance of this 

„ . JOSEPH p. HOEY 
United States Attorney 

Attor^, D i Strlct of New York 
Attorney for Plaintiff 

' Assistant U,S. Attorney 

" eotttoct--- 

Tax Division 
Department of Justice 




xaciiAidHTACT^ir" 

Attorney for Defendants 


^BE^T j7~(7A|{j{0LL - 




ORDER TO SHOW CAUSE AND APTIDUVIT WITH EXHIBITS 

( Datod November 5. 1973) A 21 


In the United States District Ccu t 
v or the F»«fern District or New v , r k 
held at 225 Cac!nan Plaza East 
Borough of Brooklyn, City of New York 
on the day of November, 1073. 


Present: Honorable 

'/H:'i • i‘,< ■ L?tXl Judge 


fr / 


United States of America 

Plaintiff 
Judgment Creditor 

Vs. 

Robert J. Carroll and 
Dorcth; Carroll 


Index No. C5-C-354 
Order to Show Cause 


Defendants 
Judgment Debtors 


Upon the annexed affidavit of Robert J. Carroll {.worn to the 

•J.'J■ da y November, 1973, ar.u r.ror. all the proceedings heretofore hid 

herein it is 


Ordered that tne plaintiff. The United States of 
before this court at a hearing thereof to be held at 
Borough of Brooklyn, City of New York on the '/ ^day 


America, show caurc 
225 Cadrun Plaza Past, 
of November, 1973 at 


/>■ . » * 


WO-A.N. or as soon thereafter as the 
should not be entered herein vacating 
against Robert J. Carroll and Dorothy 


defendant cat: be heard, why an order 
and setting aside the ji figment enforce 
Carroll, the defendants and in favor 





i 





\ 
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of the United States of America, the plaintiff, by consent on the 21st day 
of December, 1967, and why Robert J. Carroll and Dorothy Carroll, the 
defendants, should not be alloved to defend this action pursuant to the 
rpplicable provisions of the United States Code, end why Robert J. Carroll 
and Dorothy Carroll, the defendants, should not have such other and further 
relief as may be just, proper aid equitable, and let all proceeding or- the 
part of the plaintiff, and the United State? Marshal to collect the- 


anc tac wr.itoci state? Marshal to collect rre «:.-c„ 
e..,erco or. the 21st day ?: December, 1967, be and nereby arc stayed t*f' Vj 
»no dte^e-n. ■»*trier r* »r - r riot Jon. 

Sufficient reason appearing therefor, let service of a copy of thlf 
order together with the papers upon which it was granted, upon the 

-I 

United States Attorney on or before the / day of November, 1973, be 


deemed sufficient. 


ENTER St c‘) '•> n h £ .)> J . 

77 /.v yH, x> 1 /' K ' 

aJc Vf Ai bt-P. __■_ / 7 1 


/'/A n-t A ( ■ ' t>- h< r) /•/ r 

United States District Judge 





United States District Court 
Eastern District of New York 
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United States of America 

Plaintiff 

VS 

Robert J. Carroll and 
Dorothy Carroll 

Defendants 


Index No 65-C-354 


Affidavit in support 
of motion to vacate 
judgment 


State of New York 
County of Kings 

Robert J. Carroll, being duly sworn, deposes and says: 

I am one cf the defendants in this action and make this affidavit in 
^support cf my motion to vacate the judgment heretofore entered o-t 
December 21, 1967. 

That I reside at 3111 Aurelia Court Brooklyn, New York - 11210, County 
of Kings. 


This trial began before Judge Zavatc on December 19,1967 and continued 
to December 21,1967 at which time Judge Zavatt made a suggestion to both 
sides that an effort be made to settle this matter. In view of the fact 
that the matter of my taxes had been the subject of• investigation sir.'-e 1951, 
some sixteen years from it's inception, I was cr.xious to follow through with 
Judge Zavatt's suggestion. My wife and I tner. had c meeting in the office of 
the Assistant United States Attorney, whose name 1 do not recall, who was 
handling the case for the Government. Also at this meeting was Nr. Hyman 
boiler and Mr.Jonas Catchin Special Agents of the Interna) Revenue Service 


j vhc were t.oe principal witnesses for the Government. Mr. Boiler was the 
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Agen«. who began this investigation in 1951 as a result of a newspaper article 

j he read about c company vith which I va 3 connected, 
j 

Boi>Si i'.i. Poller ar.d Mr. Gucchin wore well r.ware of my financial 

i conditio.i during our discussion. They were also fully cognizant of ny I 

I pcs it inn ccrcarr.i.ig the Government's claim as being a spurious cr.a and the ; 
I H // 

assertcc‘-i>e*)v rrhitrory. As n matter of ire* ?■ Jofn.-ratiw. 

| ... _ ' i 

was filed against me in connection with this tax matter Mr. Boiler told xe 

that there were only a few days left before the Statute* of Limitations would 
preclude any further action by tjje Government. In ny discussion with Mr. 

l 

Boiler th*t time, I believe in 1957 I got the distinct impression fro* - * 

Mr. Eoller's remarks that the tax action was instituted because c£ another 

matter for which I was being prosecuted in the United States Southern 

District Court and if the Government lost that action there would still be 
0 

the tax matter. He almost seemed apolojotic in the service of the 
"Information" and said he was "sorry to do it., but his hand was forced" by 
some superior. 

i 

However, I was still anxious to reach a final conclusion as suggested by 
j Judge Zavatt and asked what the Government would rensider a fair settlement. * 


Mr. Boiler Mr. Gutchin ar.d I believe the Assistant United States Attorney ; 

told me that the best way to arrange a settlement was through an "Offer in ' 

Compromise" and an "Offer in Compromise" could only be made if the amount j 
assessed was agreed to. I saw nothing unusual in this as T had made several 
"Offers in Compromise" prior to this court action. I agreed to th» asrass- 
ment as I had several tines over the uasc sixteen years. According!v a I 

b * i 

Consent Judgment was entered against me and my wife on December 21,1967. 

I 

Ir. the early part of January 1968 I visited chc office of Mr. Stuart 

( 

Goldberg Assistant United States Attorney, Fines and Claims Section It: an 
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effort to determine what would be a fair offer in settlement of the agreed 
to as segment. Mr. Goldberg told ne he would have to make a check of my 
financial condition before he could discuss any settlement ard said he would 
ask the Federal Bureau of Investigation and the Internal Revenue Service to 
make this check. I visited Mr. Goldberg six or seven timer from earlv 
January 1968 to late February 1968 discussing this situation and trying to 
come up with a figure he felt would he acceptable. In lace February h- told 
me that he received the reports about my finances and it appeared that I had 
no means with which to pay. During our many conversations I told nin I could 

borrow some money from my family. He suggested that if 7 ermd pa/ two 

e . 

|;2,G00.C0> thousand dollars he believed he coulc recommend it's ecceptance j 
in full settlement. I returned several days later and explain** to him that ! 
T. discussed the matter with nv family and ail I could raise vn« twelve 

I 

hundred f si ,200.00) collars. .After ruck rU?'ws.<on he *«<<• ‘nr »- 

t 

I 

4 *■ * * * ' • *••• ■ •••. . ... . . . r ..... ^ * 

might be acceptable as I was making monthly payments to the United States 

Government on t fine in another matter. 

On February 26, 1968 I sent a certified check in the amount of twelve 
hundred ($1,200.00) dollars and a covering letter explaining my situation. 

1 further requested that T be permitted to appear personally before the 

hearing board in Washington, D.C. in order to explain to them in person what 
I felt they should know. 

About three months after sending my "Offer In Compromise" I called ! 

Mr. Goldberg to learn if he had heard from Washington. He said he had not 
heard but would contact ne as soon as he knew something. I spoke to Mr. 
Goldberg several times thereafter and he told me to be patient, that these 
things take time. On or about February 17,1969 almost one year after my 


’Offer" I visited the Office of the United States Attorney to see Mr. 

ONLY COPY AVAILABLE 
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Goldberg. I was told that Mr. Goldberg no longer worked there and that a 
Mr. Louis Rosenthal had taken his place. I visited Mr. Rosenthal’s office 
and explained my situation to him, asking if he knew the status of my case. 

He obtained my file and began to review it. When I questioned him about any 
word from Washington, D.C. he seemed scmovhat uncomfortable. To my utter 
shock and amazement he finally told me that my "Offer" ar.d certified check 
was never sent to Washington, D.C. I could not believe what I heard and saw. 
1 had some further discussion with Mr. Rosenthal explaining that I believed 
the Government acted in good faith when Judge Zavatt suggested we reach a 
settlement. But after what I just learned I felt betrayed. During my 
conversation with bin he inadvertently told me that Mr. Goldberg was now 
working with the Securities and Exchange Commission in their New York Office. 
As I was leaving Mr. Rosenthal’s office he asked me not to tell Mr. Goldberg 
that he told me where he war working. 1 immediately went to the offices of 
the Securities Exchange Commission where I saw Mr. Goldberg. I confronted 
him with the Intonation I jus: learned and aoked him to explain why he had 
failed k o a.t on my Offer , especially after our many conversations and his 
suggestion of the amount to be offered and the accompanying letter. His 
answer to ne was that he did not recall the case and did not know me, which j 
was a lie. What Mr. Goldberg did I >eiicve was illegal, certainly he was 


guilty of —ci 1 r :*r ??rce A div nv 


" ' .*r I vi*f ted Mr. horenrVi ’ «• i.ro 


i 
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I received a certified letter from him dated February 17,1969 which read as 
follows 

"Dear Mr. & Mrs. Carroll: 

Afte. careful consideration your offer to compromise 
the above claim Is hereby rejected. 

Accordingly, your check In the amount of $1,200.00 
la returned herewith." 

How could he have given the natter c areful consideration and re lect it on 
the very day he learned of it through me. It was obviously a cover-up of 
the wrong doing of his predecessor. 

Thereafter I visited the Fines and Claims section of the United States 
Attorney's Office on many occasions, having discussions with several 
Assistant United States Attorneys, among their. Mr. Ilmer.see and Mr. Derlinger, 
in an effort to resolve this matter. On October 18,1971 I muda an offer of 
$2,000.00 and forwarded a certified check to Mr. Thomas A. Illnensee, 
Assistant United States Attorney, Fines and Claims Section. This offer was 
made after discussing my financial condition with Mr. Illmensee end the 
circunsranees of the trial before Judge Zavatt. He indicated to me that it 
would be acceptable. He suggested I write a covering letter explaining the 
fact tnat I have other judgments filed against ma in excess of $100,000.00. 

I did this in my covering letter of October 18,197.1. I again asked that I 
be pferirdtted to appear in Washington,-• D.Cv-vhen my "offer" .was being/ 
considered. I never got the opportunity to appear personally. 

Or January 24,1973 I visited the office of Mr. Resen ryeig. Chief or 
Fines and Claims Section, United States Attorney. I asked Mr. Sosenzveig 
the status of irv offer and he handed me the original check I sent with my 
offer. Apparently this check, too, was never sent to Washington, D.C. I 
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asked hln why my "Offers” were rejected without explanation he became 
abusive and 3 aid that the Government did not have to explain anvchine to ne. 

I remonstrated with him stctirg that- I believed the C-overnr.ont deceived me 
and never Intended to make a settlement as suggested by Judge Zavatt. Mr. j 
Rosenzvoig then turned on me and said, "Mr. Carroll, do you trnov vhat a stand j 
committed fine mean:,." 1 told him T knew vhat it .11 d -. 1 . threats 


merely served to prove vhat 1 relieved fc ;. . 3 

in regards to a settlement of my case. 


' : i .tie..: xon • 


On February 13, 1973 I received a letter from the United States Attorney, 
copies cf which are annexed hereto, In which the Government demands the full 
amount of the judgment, In direct violation of the suggestion of Judge Zavatt. 


On August 15,1973 I was ordered to the office of Mr. I. Bradford 
Splelman, Assistant United States Attorney, Fines and Claims Section, for the 
purpose of giving a financial statement under oath. I told Mr. Spielr.an that 
1 would refuse to give any further statements as the United States Marshal 
had threatened to serve my wife's employer with an income execution which 
meant her salary would be garnisheed. I told Mr. Spieln.an that for reasons 
stated in this affidavit I was planning to make a notion to vacate this 
judgment. He told me that if I gave him a statement under oath he would 
instruct the United States Marshal to take no action for a period of ninety 
'90) days, pending the filing of this motion. I agreed, and gave him the 
statement under oath. However, because of my suspicions of the actions of 
the Government in the past I asked Mr. Spiel.,uin to reduce his agreement with 

me in writing before signing the statement. This he did and the record will 
show it. 


! 
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On August 17th 1973, Mr. Spieiman signed an income execution order which 
was served on my wife's employer immediately thereafter by the United States 
Marshall despite the fact that I had a written agreement with the United 
States Attorney that no such action would be taken for a period of ninety 
days. 


I called Mr. Spieiman to find the reason for the order and his explana¬ 
tion was entirely unsatisfactory to me. I told him 1 expected the office of 
the United States Attorney to honor their commitment to me. I would not have j 
given this statement under oath If I believed yet another deception was being j 
perpetrated against me. I told Mr. Spieltaar. 1 wanted to see him at his nftier j 
j to confrc.it him and if he did not rescind the order for the income execution ! 

j 1 demandec cho return of the statement I gave him under oath. He told me -or. 

; to visit his office nr he would not 3ec me and insisted that he would no; 

i ; 

ms'-Jp.d hr- 

I J 

I The following day I visited the office of the Fines and Claims Section 

of the Lcited States Attorney and asked to sec Mr. Spielman, needless to 
say he was not available to me. I then asked to see the Chief of Fines 
and Claims Miss Mary P. Maguire. I was told she could not or would not 
see me. I told the clerk I would not leave the office until I got a 
reasonable explanation of this perfidious acticn. After about one hour 
Miss Maguire consented to see me. She knew cbout ray complaint and agreed 
to gwe ne only 60 days to file this motion. Sne also agreed to rescind 
the order of the income execution. Copy of the resets ion is annexed hereto. 
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Thl. matter is now over twenty one years old and no reasonable settle¬ 
ment appears imminent by virtue of the Government's apparent desire to 
punish me. Under no condition would I have agreed to sign a Consent 
Judgment if I suspected in the slightest degree that the Government would 
resort to the nany deceptions it practised on me. 


ho previous application for the relief sought herein has been made. 

Wherefore, it is respectfully prayed that the juder-ent entered on 
December 21, 1967 be vacated and declared legally void, , t nd that any further 
proceedings on behalf of the plaintiff be stayed {.ending the determination 
Gf the issues herein, and th*t the court may render such otnei , further and' * ' 
different relief as appears and proper herein. 


Sworn to before r.ie this 

) day of November, 1973 



i 

t 



I 
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JDP:JR:gJ 

& 65026 & 

February 13, 1573 


Mr. Robert J. Carroll 
3111 Aurelia Court 
Brooklyn, Hcv York 11210 

Rc: U.s. v. Robert J. Carroll and Dorothy 

Cn vvrO 1 w v 


Dear Sir: 


_ Please bo advised that vro have bc^n in— 

forr.cd by the I.'cnartncnt of Justice that they uoilcl 

r2oUaWr?^reeLnt? a5h ° ff ° r ° f U °’ C00 - C0 


If thin is 

vard to uo a certified check in 


payable to the "treasurer of 
the collateral agreement. 


accootaolo to you, please for— 

‘ that amount, '.ado 

plU! 


the United States 


Very truly youra, 

RCBDRT A. MOnSD 
United States Attorney 


13y 

Ralph Mahon 
Lcjal Assistant 





A 






I 

I 


iiu'llf »if ?Jll 3 fiC 2 


United Status Marshals Soviet 

Caiicun OlATkiCT or yew Ten* 
t'NITID AtATl t COUATliOCU 
ttt cac!(ak rt*i* rt'.r 

oroo;:i.vN. ut.u yopk ncoi 


September 7 , 19/3 


Child Guidance Toys, Inc. 
1055 Urenx River Avenue 
Brori;;, f.':w York 
ATTt,': Payroll Department 

Dear Sir: 


Pursuant to telephone conversation 
collect ruy monies for the lr.co.va 

Carroll of your firm. 


of this date, plerse do rot 
Execution cyoinsv Dorothy 


It is requested that this Inco.r 2 execution he. field in abeyance 
and no collection;, be made until further notice is received 
from this office. . 

Thank you for your cooperation in this matter. 

Sincerely yours, 


Dell JAM |K. CUTLER 
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AFFIDAVIT OF I. BRADFORD SPIEIKAN WITH EXHIBITS 
(Dated November 16. 1973) 
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:itc:aj 

L2C y 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
-- x 


UNITED STATES OF AMERICA, AFFIDAVIT 

Plaintiff, 65 C 354 

V. 

ROBERT J. CARROLL and 
DOROTHY CARROLL, 


Defendants. 


1 


X 


I. Bradford Spielman, being duly f'.’om, deposes 

and says:. 

1. That I an an Assistant United States Attorney, 
duly appointed and serving on the staff of F.CLTRT A. MORSE, 
United States Attorney for the Eastern District of New 
York, and I an fully f anil jar with all of the faces arc. 
proceedings heretofore had he rein. 


2 . 


r»v-^ 4. 

Jk . ^ w 


M M -1 -s m 4 ««. 4- #, F — , 


Vlv 


duly served on May 1, 1969 upon Robert J. Carroll and 
Dorothy Carroll, the defendant-Judgment debtors herein, to 
reduce to judgment assess r.tius for certain incoroe taxes, 
fraud penalties, and interest as provided by lav;. Both 
defendants were represented by Richard irr olmn. Esq. iron 
the commencement of the action to entry of a consent judg¬ 
ment on December 21, 1957. (Scc Exhibit "A" attached 
hereto.) 


ONLY COPY AVAILABLE 
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3. On December 21, 19 G 7 a jud 0 .,cnt by consent 
was entered In the amount of $23,955.36 which was signed 

U.S. «t 7 zJ* b ° th d ° reBaantS “* 4 thelr Richard KadeLtan, Dr.,. 

Civrl HivijcJca 4 * Sinc « the entry of the Judgment, the defeni- 

| ante have promised to make monthly payments, but none has 

been received since July 15 , 15 ^ 9 . The current balance due 
on this Judgment is $23,£25.25, plus interest. The de¬ 
fendants .cade several settlement offers which were rejected 
for insufficiency• 

5. The defendant Fobert J. Carroll's affidavit, 
sworn to th* 5th day of November, 1573 , gives a summary of 
hia case, but states no legal grounds for vacating the 
consent Judgment. The defendants' motion to vacate the 
Judgment should be deeued a motion pursuant to J-.ule 60 (b) 
of the Federal ?.ulc3 of Civil Procedure and most he denied 
since it is not timely and in barred by the statute. 

Serzyrko v. Chase Mi n Mttan Pon v . , KCl i fid C'O (2d Cir. 
1972). Fule 6C^ ) requires the motion to bo made within a 
reasonable time, and if the ;.cthen is breed c:: the grounds 
set forth in subsections ( 1 ). (:} or ( 3 ) cf Hole 60 (b) it 
must be made not more than one year after the Judgment v:as 
entered. The consent Judgment was entered December 2x. 

1567 and the instant notion van cenhanced on I-ove.v.bor 5, 

1973* jthis motion was made almost 6 years after the entry 
• of the consent Judgment. If the Judgment-debtors seek to 
vacate the consent Judgment for any cf the grounds stated 
3n Pule 60 (b) (1), (2), or (3), the rrow.on is barred because 
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it was not brought within the one year period prescribed by 
the statute. The Judgnent debtors state no grounds for 
vacating the Judgment pursuant to Rule 50(b) (4), ( 5 ), or 
(6). 

6 , Boolcally, the Judgment debtors appear to be 
cor.pl a xning that the United States has refused t.o accept 
their offers to compromise the Judgment, Such argument 

fails to recognise the fact that the Judgment was enterci 
with the full knowledge and consent of both defendants, who 
were represented throughout the action by counsel. Nor is 
the United States under any obligation to accept any offer 
to compromise the Judgment. 

WHEREFORE, it is respectfully prayed that the de¬ 
fendants' motion be denied and the stay on the proceedings 
on behalf of the plaintiff and United States Marshal bo 
vacated and for such other and. further relief as this Court 
deems Just and proper. 



TV r ir~i vorX* Up i elran 
A 3 s i s x an t US. A‘"to rney. 


Sworn to before no this 

/ktl- da ^ t.‘. 107 ^ 


STH'.A 8. M c-Ut 
Me*' , '*ife ol .' ^ fa-v 

‘it }• \ iOl 38 * 

Oj.liOJ C-j'. -f 

M.»rS JO. 


/ 


4 
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UNITED STATES DISTRICT COIF’^ 
EA0TER1I DISTRICT OP NEW YORK 

UNITED STATES OP AMERICA, 

Plaintiff, 

v. 

ROBERT J. CARROLL and 
DOROTHY CARROLL, 


1*1 K I L l£ D 

*i I *c»r it'-'i.t 
\i) j U. S. CLT^iiJT CO.'T, f H f! Y 

DEC 21 1967' 

—X TIKE A.M. 

JUDGMENT 
BY CONSENT 

Civil Action 
No. 65-C-354 


Defendants. 




Whereas It has been stipulated and consented to 
between counsel for plaintiff end counsel for defendants, 
ROBERT J. and DOROTHY CARROLL, that a Judgment be entered 
in the amount of *23,965.35, plus interest, as set forth 
-in paragraphs "VII", "VIII”, "i X " and "x" 
it is hereby * 

ORD.iPJ!D, ADJUD3ED OSD DECREED that the plaintiff, 
UNITED STATES OP AMERICA, have end recover from the defend¬ 
ants, ROBERT J. and DOROTHY CARROLL, for the taxes described 
as follows: 


Total 



Taxes 

Civil 
Penaltye3 

Assessed 

Intercst 

1949 

$3,354*12 

$2,341.05 

$1,525.12 

1950 

2,563.72 

1,809.72 

1,238.89 

1951 

4,049.43 

2,742.81 

1,710.10 

1952 

1,387.1C 

992.65 

381.47 

♦plus interest 

thereon as pr 

‘ovldcd by law 


„ 3 , 722.53 
123755535 * 











a ; 

ORDERED, ADJUDGED AND DECREED that the plaintiff, 
UNITED STATES OP AMERICA, have and recover costs as taxed 
by the Clerk of the Court. 

/ /** /T 

Judgment entered >/ 1 ^967, ' // 


Judgment, 


V/e concent Vo the form and substance of this 


JOSEPH P. HOEY 
United States Attorney 
Eastern District of New fork 

Attorney for Plaintiff 

.1 

B y>.J/?>i C C{ Utt ■ 

iiVu!VJi C. AtoftCTES- 

✓ Assistant U.S. Attorney 


- 

Tax Division 
Department of Justice 

~ *• - - ‘ *■ ' ’ ' r.' < > VvrrVv' 

RICHARD NAD-TawT-- 

Attorney for Defendants 

r 

3> Cyt -< U*£t' 

MB”}?! 1 J.^ARI 10LL “ 

‘_ KL&s-yJ''/ 

' nA:i7-7 T * W"/. ) r~r m^ - 1 ■ » ■■■«.. - 


htOfnY/CARRi 
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REFLY AFFIDAVIT OF ROBERT J. CA.RHOLL 
( Dated November 26. 1973) 
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UNITED STATES DISTRICT COURT 

eastern district or ksw York 


■ CiilTED STATES 0? AMERICA, 


affidavit 


Flalntiff, 


65 - C - 354 


HO.vTaiT J. CAnRGLE end 
DOROTHY CARROLL, 

Defendants. 


Robort J. Carroll, being duly eworn, dopcses ml eeys: 


1, This offidavlt 18 aado In answer to the 


Government's affidavit of i-.over.ibor 16, lv73* 


2. Tne notion to vecato the consent Judgment wo3 


| filed fovinbor 7 th 1V73 pursuant to Rulo 60 lD) subeoctlons 3 


and 6 of the Federal Rulea of Civil trocedura. 


3» Ihe Covorrnont' a contention that tne not.cn t-c 


vacate la barred bocauao It ia v' it; 1 5•.j? ia iro 4 . vj 


tbay failed to act for over orr> (1) yor.r on the original offer 
of a settlement rs suggested oy Jucra Lovett. Au a raittor of 


fact trie Coverrnent novor made an/ effort to comply wito tne 


I order of Judge onvatt to effect c rotllenont until February 13, 


1V73 at which tlr.c they remanded too fall amount of the 


Judgment in direct violation of the Jaego*© order* Accoxvlngly, 


tho notion to vecute is timely if the onto of :ho Government 1 a 


first effort to comply v.ith the order of who «ourt la 


February 13, 1973* 


%; 


14 ' 


■ * 
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1|. The lest sentence of paragraph 6 of the 
Government's effiunvit strteo "Nor ia the United iitetea under 
£ny obligation to accept any offer to compromise trio Judgment"• 
Itaia statement cnong others is further proof thc.t the Government 
, never lntonded to act in gooa feith in connection v/ith a 

j 4. 

i 

j settlement es suggested end orderea by Judge /.nvatt. 

| 

i 
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•* *»*»•-« r .« ,. M 4> , t . 

Had I known what the Government's attitudo would have bean I 
would never have agreed to sign a Conaont Judgment, but would 
have continued the case and let the matter be adjudicated on 
its merits* 

*>• On November 9# 1973» the date net by the Cdurt 
for a hearing on my motion to vacate, I appeared with the 
Government before Judge Nark A. Costantlno. The Government 
offered no argument against the motion. Vr. opiwlnsn the 
Assistant United States Attorney uppoaring for tho Government 
stated to the Court that he would submi t a nonorancu.fi of Ltvr 
covering the I'otlcn. I had no opportunity to orguo the merits 
of ny case. Accordingly, I roaptctfully roc.ucst an oral 
hearing in an offort to rebut the Government 1 a cc-ni^ntlcn in 
their affidavit. 


Sworn to before me this 


L't /)• 

Koucrt J. Carroll~ 


3-(^day of November, 1973 

prt;r<Y rrr-mt r:n"? 

r : ' Vi crtr r \ ^ 

C t/ o* ••<*' ‘l.ki 



MaaORANDOK AND ORDER OF THE DISTRICT OOUHT 
( Dated January 3. 1974) 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

----X 

UNITED STATES OF AMERICA" ; 

v. : 65-C-354 

. ROBERT J. CARROLL and : MEMORANDUM and ORDE R 

DOROTNY CARROLL 

, • 

--..- x JAN 3 ~ 1374 

Appearances: 

% 

Bradford Spinloan. Assistant United States Attorney, E.D.N 
for the United States 

Robert J. Carroll and Dorothy Carroll, pro so 


COST/JSTIKO, D. J. 


Defendants have moved for an order vacating and netting' 
aside a consent judgment entered into on Decev.-ber 21, I9G7 
between then nnd the United States. The United States 
opr vs as the xactJcn on the ground that th* par loci of tiwis 


within which a motion for relief from 3 udg.c. 2 ..t can 
pursuant to Federal Rule of Civil Procedure 60(b), 


be granted 
has long 


since expired. 


The j udj: ;on t entered into hare arose a:, the result e; 
nn usan:ia:ntnt for income taxes duo to thn Internal Reroute 

Service. The amount agreed upon wap $2 3,'555.36. According 

/ 


✓ 
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to the defendants no attempt was made to execute on the 
judgment until February 13, 1973. in the interim defendants 
allege that they made several attempts to settle the matter 
for lesser amounts and that through their own investigation 
they disco/ered that their offers were never sent to the 
appropriate authorities for ocoeptar.ee. The c*ove > 'n.'" <- nt 
alleges that the defendants agreed to make monthly payments 
but none has been received since July 15, 1953. 

Defendants have specified that their Rule 60 (b) motion 
is based upon either reason (3) (fraud, misrepresentation, o;r 
other misconduct of an adverse party), or (6) (any other 
reason justifying relief from the operation of the judgment). 
Federal Rule 60(b) says that motions under reisers (1) throng' 
(3) must be made not move than one year after the judgment 
has been entered into. Surn ysko y. eh*-** Xanhaltan 3* nh. 

F.2d 699 (2d Cir 1972), cert, denied 409 u.S. 893, veh. 
denied 409 U.S. 1029 (1972). Accordingly, reason (3) is . . 
untimely. 


The court has t’no power to grant equitable relief 
from final judgments pursuant to Rul« 60(b)(6), but 3 «->vc:r_i 
conditions must exist before a court can use this power. 
First, the party seeking relief must do no wj thin a raanc/ - 




( 
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able period or time. Second, the motion must be based on 
something other than one of the first five reasons in Rui 
60. Finally, the relief mu s t• be -just ified. Ser?.vsko u. 
Chase Manhattan Bank , supra ; 7 Moore's Federal" Practice 

3 60.27[1] (2d ed. 1970); United Staten v. Erdoss , 440 

} 

F.2d 1221, 1223 (2d C.ir, 1971), cert, denied, Horvath v . 
United States . 404 U.S. £49 (1371). 


Here the motion was made November 5, 1973, a3 v.vj 


six years after the signing of the consent decree jncl the 

% 

defendants arc complaining of the government’s misconduct 
in not accepting their offers of settlement. The relief 
request is not justified because the time lapse was un¬ 
reasonable and the motion' is in reality based on r. Rule 
60 (b) (3) reason. 


Accordingly, defendants' motion to vacate and 
set aside the consent decree is denied. • 


4 / /j 


■A 


U. S. D. J. 





iJ. t. 10* 

.. ■ sj 
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-13-64 I Coi'^laii 


3 -23-64 [Summons return'll-and._filerLw_ -De£t o-.snrvecL_ 

R OS L T IIGr—fIXad—catcn Hn . 7 — t■ :! m o—o-P—do-Pto—to- a nswor 


6-19-64 By ZAVATT, CH . J.- Order fi led e xtend I nn; time def t s t o a nsv.'e i 

_ complaint to Ju ne 30, 1964. (p/C mai led t o attysV-/'-^ *_ 

6-23-64 Notice of mot io n and memora ndu m fil e d, to dismiss com plai nt 

_ (ret July 1 , 1964) _ 

6-29-64 Stipulation filed 




7-1-64 Before B.AHTELS, J,- Motion to dismiss complaint adjd. to 


7/22/64. 


L 1 Pltf fs Bri ef fil ed_ 

_ Before PO OLI NG, J. - Hea ring on.motio n to dismi s s corr olnlr.t. 
etc., Motion argued - Decision reserved. 


7-28-64i By POOLING, J.-Memorand um and O rder f iled re motion 

It Is O rder ed that the m otion Is grant ed , the complain t Is 
dismissed and the Cler.-; is directed to enter Judrmcnt that t l 


_I pltffs take n oth' r.r J th e t_the_a at ipa be dirr.ls 8£d_&nd_U 

__! . ?14 .. (i:ii_rc2^'joxa r: 

_ 1 and orde r )__ _ 

7-29-6 4 O rde r file d that t he co~ yM a_l fr o. d? rm* ssc'’ 1 e nd ths t t h 1 Pit*' 

_I **]!£_ ngthir - t ^dj;hrtjf:e_def 1 : rurgeoy ‘iL^Jlhe. JOtCiLit, *. 

: costs. (Copy of order mailed to attya) 
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MEMORAnXl,! AND ORDER OF fflE DISTRICT COURT (Pooling.J.) 
IN 64-C-287 (E.D.N.Y.) 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

.I 


ROBERT J. CARROLL and . 

DOROTHY CARROLL, 

Plaintiffs, 

•against* 

INTERNAL REVENUE SERVICE, THOMAS • * 
E« SCANLON, District Director of t * 
Internal Revenue for Brooklyn, 

New York, and J021AS GUTCHIN, • 

Revenue Officer, 

t 

Defendants• 

.. 

Appearances: 


64 C 287 

memorandum 

and 

ORDER 


n * . 


CHARLES SDSIONS, Esq. (JOSEPH P. HOEY, 

Esq., United States Attorney. 

BERNARD ROTtDiAN, Esq., Assistant 
United States Attorney, LOUIS B. 

OBERDORFER, Esq., Assistant Attorney 

171110 B * UGAST » Esq., ARNOLD 
liiu-vR, Esq., Attorneys, Department of 
Justice, Of Counsel) for the motion. 

RICHARD RADELMAN, Esq., Attorney for 
plaintiffs, opposed. 

DOOLINO, D. J. 

Plaintiffs owe United States Income Taxes for the years 
1949 through 1952 In the amount of $23,098.46. They seek to 
compel the Government to accept an offer In compromise"of. 
$500 and to enjoin the Government from levying on the wage.* 








of the plaintiff wife. Plaintiffs Join the District Director 

and a Revenue officer as the defendants against whom the 

decree sought is to run. The defendants move to dismiss the 

complaint as insufficient and as seeking relief the grant of 

and 

which is forbidden by 28 U. S. C. f2201/Internal Revenue 
Code 17421. 

The motion must be granted. 

1* Section 7122 of the Internal Revenue Code of 1954 
authorises the Secretary or his delegate to compromise tax 

cases. The Regulations recognise two alternative grounds 

* 

for such compromises: doubt as to liability or doubt as to 

collectibility. 26 C. F. R. 1301.7122 - 1(a). Section 

301.7122-1 

7122, the Regulation? 26 C» F. R.§5301.7122i/and the Pro¬ 
cedural Rules 26 C. F. R. 1601.203 provide the exclusive 
route to compromise of a tax case. Bot?nv Worsted Mills v. 
United States. 1929, 278 U. S. 282; Yarborough v. United 
States. 4th Cir. 1956, 230 F. 2d 56; Moskowit? v. United 
States, Court of Claims, 1961, 285 F. 2d. 451; 

The decision to accept or reject a compromise offer by 
its nature involves the discretion of administrative authori¬ 
ty and can not be compelled by any action for a mandatory 
injunction. 




i 



2. Enochs v. Williams Packing and Navigation Co ., 1962, 
970 U, S. I makes it clear that in almost no circumstances 
can the collection o£ a tax admittedly due be enjoined in 
the teeth o£ Internal Revenue Code f7421. Only the Congress, 
not the Courts, con establish exemptions for vage payments. 




3. The suggestion that there has been an acceptance 
here by retention of the $500 sun tendered %d.th the offer in 
compromise is quite invalid. * The strict administrative 
safeguards thrown about the compremise power would not be 
svolded by the retention of a check - if the facts were 
susceptible of the interpretation that the Government did 
so. 

4. Defendants' motion being one to dismiss under Rule 
12(b)(6), it may be assumed as true that defendants did not 
grant plaintiffs a hearing before the Appellate Division Q f t he 
region as required under 26 C. F. R. 1601.203(d) after sub* 
mission of a written request following rejection of an offer 
in compromise (See Complt. pat. 15). Wagler v. Admiral Com . 
2nd Cir. 1957, 248 F. 2d. 319; Cochran v. Changing Corn .. 
8.D.H.Y. 1962, 211 F. Supp. 239. Perhaps, in some circum¬ 
stances, the failure to grant an administrative remedy would 







A 49 



< 



4 . 

be judicially remediable (Accardi v. Shaughnessy , 1954, 

347 U. S. 260) but here that relief la not distinctly sought 
and it is implicit that it would be futile to go through 
an additional administrative stage to the same end result* 

Zt was indicated on the argument that the United States 
still holds uncancelled ltj $500 check to the order of the 
taxpayers. The proper course appears to be for the taxpayers 
to receive back the check and for them thereupon to endorse 
it to the husband's sister if she advanced the funds on 
terms that entitle her to reclaim them specifically now 
that the occasion of the advance has failed. 

Zt d')es not appear that plaintiffs wish to amend, or, 
indeed, could amend successfully. 

Accordingly, on defendants' motion,it is 
ORDERED that the motion is granted, the complaint is 
dismissed and the Clerk is directed to enter judgment that 
the plaintiffs take nothing, that the action be dismissed and 
that defendants recover of the plaintiffs their costs of the 
action. 

Brooklyn, Hew York 

July 28. 1964. JOHN F. DOOLING, JRi 

IT, T. Dl IT 

\ 

i 

Wi 






( 

Fora No. VSA 4 Mt 
(In. 


AFFIDAVIT OF MAILING 

STATE OF NEW YORK 
\ COUNTY OF KINGS 

EASTERN DISTRICT OF NEW YORK, ss: 

K 

I 

-*M._ DEBORAH. AMUNDSEN _ f being duly sworn, says that on the 

day of--, I deposited in Mail Chute Drop for mailing in the 

f 

U.S. Courthouse, Cadman Plaza East, Borough of Brooklyn, County of Kings, City and 
State of New York, *. .two _ c opiescfappendix to r the appe1 lee_ 


of which the annexed is a true copy, contained in a se urely enclosed postpaid wrapper 

directed to the person hereinafter named, at the place and address stated below: 

. .Mr. Rob e rt J. Carroll_ 

_3.11.1 Aurelia .Court_ 

Brooklyn* New York 11210 



Sworn to before me this 

14 th day of. Mky , 


/Tiotary Public. 


Qualified' in K»nT% County 
Cortifrcate filed in Now Yor/Cour,.y 

Comrnitiion Expires March JO, 19/a 



DEBORAH AMUNDSEN 












SIR: 


PLEASE TAKE NOTICE that the within 
will be presented for settlement and signa¬ 
ture to the Clerk of the United States Dis¬ 
trict Court in his office at the U. S. Court¬ 
house, 225 Cadman Plaza East, Brooklyn, 

New York, on the_day of_ _ 

-» at 10:30 o’clock in the forenoon. 

Dated: Brooklyn, New York, 

-s.-- 19_:— 


Action . No. 


UNITED STATES DISTRICT COUI 
Eastern District of New York 


—Against— 


United States Attorney, 
Attorney for_ 


Attorney for 


SIR: 

PLEASE TAKE NOTICE that the within 

is a true copy of-duly entered 

herein on the_day of_ 

-, in the office of the Clerk of 

the U. S. District Court foi the Eastern Dis¬ 
trict of New York, 

Dated: Brooklyn, New York, 

---- 19_ 


United Spates Attorney, 

Attorney for_ 

To: 


United States Attorney, 

Attorney for_ _ _ 

Office and P. O. Address, 

U. S. Courthouse 
225 Cadman Plaza East. 

_Brooklyn, New York 11201 

Due service of a copjTof thTwithin”_ 

-is hereby admitted. 

Dated: - f lg 


Attorney for 


Attorney for _ — 

rPI-LC-SM*«-7»-7S19 
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